STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

PRI MERI CA LI FE | NSURANCE COMPANY, )
Petitioner, ;
VS. ; Case No. 02-2112RU
DEPARTMENT OF | NSURANCE, 3
Respondent . ;
)
FI NAL ORDER

Pursuant to notice, a final hearing was conducted in this
case on June 24, 2002, in Tallahassee, Florida, before
Admi ni strative Law Judge M chael M Parrish of the Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: Frank J. Santry, Esquire
Granger, Santry & Heath, P.A
2833 Renmington Green Grcle
Post O fice Box 14129
Tal | ahassee, Florida 32308

For Respondent: Dennis K. Threadgill, Esquire
John L. Swyers, Esquire
Departnent of Insurance
Di vi sion of Legal Services
200 East Gaines Street, Sixth Floor
Tal | ahassee, Florida 32399-0333

STATEMENT OF THE | SSUE

This is a proceedi ng pursuant to Section 120.56(4), Florida

Statutes, in which the Petitioner, Prinerica Life |Insurance



Conmpany ("Prinmerica” or "Petitioner"), seeks a determ nation
that five statenents contained in letters issued by the
Departnment of Insurance ("Departnent” or "Respondent") are
vi ol ations of Section 120.54(1)(a), Florida Statutes.

PRELI M NARY STATEMENT

Petitioner filed a Petition challenging Agency Statenents
Defined as Rul es on May 20, 2002. At the final hearing,
Petitioner presented the deposition testinony of two w tnesses,
Richard A. Robleto and Ji m Wal ker, which were marked as
Petitioner's Exhibits 8 and 9, respectively. Petitioner also
i ntroduced seven other exhibits into evidence. Respondent
presented the testinony of Janes Wal ker and Richard A Robl eto.
Respondent did not introduce any exhibits.

The transcript of the final hearing was filed on June 27,
2002. The parties were ordered to file post-hearing subm ssions
no nore than 10 days after the filing of the transcript.
Proposed Final Orders submitted by the parties have been
considered in the preparation of this Final Oder.

FI NDI NGS OF FACT

1. On or about March 21, 2002, Prinmerica filed four
policies of life insurance with the Departnment for review and
approval. Life insurance policies nust be approved by the

Department before an insurance conpany can sell the policies in



the State of Florida. Each of the four policies contained an

identical arbitration provision.

2. On or about May 1, 2002, the Departnent disapproved

each of the policies described above in four

di sappr oval

letters. In all material matters, the four disapproval letters

were identical. Specifically, each of the disapproval letters

gave identical reasons for the disapproval of the subject

policies of life insurance. Those reasons read as follows, in

pertinent part:?

1. The arbitration provision violates
Section 627.411, F.S. The provision is too
broad as it relates to the parties entitled
to request arbitration. The provision not
only permts Primerica Life, the issuer of
the termpolicy, to invoke arbitration, but

also Prinerica Financial Services,

I nc.

and/or their respective corporate parents,
subsidiaries, affiliates, predecessors,

assi gnees, enpl oyees, agents, independent
contractors, directors and officers. In
order to be acceptable, the provisions nust
be restricted to Prinmerica Life and only
those parties directly involved with the

sal e of the policy.

2. The arbitration provision violates
Section 627.411, F.S. The provision is too
broad as it relates to the issues which can

be the subject of arbitration. The

provision not only relates to matters
relating to the application, but to any

past, present or future sales relating to

i nsurance between the parties, any fraud,

m srepresentation or any matter arising from
common | aw or any federal or state statute,

i ncludi ng consunmer protection |aws or even
the arbitration clause itself. The clause
shoul d be restricted to the sale of the
policy or sonme provision of the policy.



3. The arbitration provision violates
Section 627.428, F.S. Under that statute,
if the court renders a finding in favor of
the insured or beneficiary, the award of
attorney's fees is mandatory. 1In a large
percentage of arbitration awards, the
finding of the arbitrators favors neither
party, but is mddle ground. |In those
situations, the arbitrators woul d not
necessarily be obligated to award attorney's
fees as the court is under the
af orenmenti oned statute.

4. The arbitration provision is
i nconsistent with the incontestability
provi sion of the policy and Section 627. 455,
F.S., in that they both nake the policy
incontestable after the policy has been in
force for two years during the lifetine of
the insured. The arbitration provision has
no time limtation.

6. The arbitration provision viol ates
Section 627.411, F.S. The provision
requires the arbitrator to deci de any
di spute in accordance with applicable | aw
It would be inpossible for the arbitrator to
apply applicable law, unless that individual
was know edgeable of Florida law. It is
doubtful that every arbitrator eligible to
serve in that capacity is learned in Florida
aw. (Enphasis in original.)

3. The five paragraphs quoted i medi ately above are the
five agency statenents that are challenged in this case. The
reasons set forth in the five paragraphs quoted above have never
been previously used by the Departnent as a basis for
di sapproval of a life insurance policy.

4. On or about February 22, 2002, Prinerica had filed an

earlier policy of life insurance with the Departnent for review



and approval. The policy filed in February contai ned an
arbitration provision that was identical to the arbitration
provision in the four policies filed on March 21, 2002. By a
so-called "clarification" letter dated February 26, 2002, the
Department advised Prinerica that the policy filed on
February 22, 2002, had the follow ng deficiencies:

1. The arbitration clause in this policy
is not acceptable. Conpanies nmay use
arbitration provisions in life and health
contracts but they must be voluntary per
Section 682.02, F.S. Please nodify the
arbitration clause accordingly or renove it
fromthe policy.

5. And after considering Prinerica s response to the
| anguage quoted above, by nmeans of a letter dated March 22,
2002, the Departnent di sapproved Prinerica's February filing for
the foll owi ng reason:?

The arbitration provisions contained in
t he captioned application do not conply with
the Florida Insurance Code in that Section
627.413(1)(f), Florida Statutes requires
that conditions pertaining to the insurance
shall be specified in the policy. Your
filing includes such provisions in the
application, not the policy. Therefore, an
application containing such provisions
cannot be approved. According to the |egal
sources reviewed by the Departnent, the
purpose of a life insurance application is
to provide the conmpany with sufficient
information to underwite or consider a
specific individual for |ife insurance.
Provi sions of the application, which serve
ot her than an underwriting purpose, nust be
deleted. Since it is the conmpany's intent
to nmake the arbitration provisions



applicable to all policyhol ders, those
provi si ons shoul d be nade general provisions
of the policy.

6. Very few life insurance policies containing an
arbitration provision have been filed with the Departnent. The
Departnent has no policy as to the approval or disapproval of
such life insurance policies. Each such |ife insurance policy
is anal yzed on a case-by-case basis.

7. Due to the limted nunber of policies containing an
arbitration provision that are submtted to the Departnent for
review, the Departnent does not have enough information to
publ i sh proposed rules on the subject of arbitration provisions
inlife insurance policies. The Departnment is presently
i nvestigating the devel opnent of such a rule.?

8. The binding arbitration provisions in the policies
filed on March 21, 2002, contained sonme unusual provisions.
Those provisions were referred to the Departnent's Legal
Services Division to determine if they conplied with the Florida

| nsur ance Code.

CONCLUSI ONS OF LAW

9. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this

proceedi ng. Sections 120.56 and 120.57, Florida Statutes.



10. Wth certain exceptions that are not pertinent to the
issues in this case, Section 120.52(a)(15), Florida Statutes,
defines the term"rule" as foll ows:

(15) "Rule" neans each agency st atenent
of general applicability that inplenents,
interprets, or prescribes |law or policy or
describes the procedure or practice
requi rements of an agency and i ncl udes any
form whi ch i nposes any requirement or
solicits any information not specifically
required by statute or by an existing rule.
The term al so includes the anmendnent or
repeal of a rule.

11. Section 120.54(1)(a), Florida Statutes, reads as
follows in pertinent part:

(1) GENERAL PROVI SI ONS APPLI CABLE TO ALL
RULES OTHER THAN EMERGENCY RULES. - -

(a) Rulemaking is not a matter of agency
di scretion. Each agency statenent defined
as a rule by s. 120.52 shall be adopted by
t he rul emaki ng procedure provided by this
section as soon as feasible and practicable.

1. Rulenmaking shall be presuned feasible
unl ess the agency proves that:

a. The agency has not had sufficient tine
to acquire the know edge and experience
reasonably necessary to address a statenent
by rul emaki ng;

b. Related matters are not sufficiently
resolved to enable the agency to address a
st at enent by rul emaki ng; or

c. The agency is currently using the
rul emaki ng procedure expeditiously and in
good faith to adopt rules which address the
st at enent .

2. Rul emaki ng shall be presuned
practicable to the extent necessary to
provide fair notice to affected persons of
rel evant agency procedures and applicable



12.

pertinent

principles, criteria, or standards for
agency deci sions unl ess the agency proves
t hat :

a. Detail or precision in the
establ i shnment of principles, criteria, or
standards for agency decisions is not
reasonabl e under the circunstances; or

b. The particular questions addressed are
of such a narrow scope that nore specific
resolution of the matter is inpractical
out side of an adjudication to determ ne the
substantial interests of a party based on
i ndi vi dual circunstances.

And Section 120.56(4), Florida Statutes, provides,
part, that:

(4) CHALLENG NG AGENCY STATEMENTS DEFI NED
AS RULES; SPECI AL PROVI SI ONS. - -

(a) Any person substantially affected by
an agency statenent may seek an
adm ni strative determ nation that the
statenent violates s. 120.54(1)(a). The
petition shall include the text of the
statenent or a description of the statenent
and shall state with particularity facts
sufficient to show that the statenent
constitutes a rule under s. 120.52 and that
t he agency has not adopted the statenent by
t he rul emaki ng procedure provided by s.

120. 54.

(b) The adm nistrative |aw judge may
extend the hearing date beyond 30 days after
assi gnment of the case for good cause. If a
hearing is held and the petitioner proves
the allegations of the petition, the agency
shal | have the burden of proving that
rul emaking is not feasible and practicable
under s. 120.54(1)(a).

(c) The adm nistrative |aw judge may
determ ne whether all or part of a statenent
violates s. 120.54(1)(a). The decision of
the adm nistrative | aw judge shal
constitute a final order. The division
shall transmt a copy of the final order to
the Departnent of State and the commttee.

in



The Departnent of State shall publish notice
of the final order in the first avail able
i ssue of the Florida Adm nistrative Wekly.

(d) Wen an administrative |aw judge
enters a final order that all or part of an
agency statenment violates s. 120.54(1)(a),

t he agency shall imedi ately discontinue al
reliance upon the statenent or any
substantially simlar statenent as a basis
for agency action.

(e) Prior to entry of a final order that
all or part of an agency statenent viol ates
s. 120.54(1)(a), if an agency publishes,
pursuant to s. 120.54(3)(a), proposed rules
whi ch address the statenent and proceeds
expeditiously and in good faith to adopt
rul es which address the statenment, the
agency shall be permtted to rely upon the
statenment or a substantially simlar
statenent as a basis for agency action if
the statenent neets the requirenents of s.
120.57(1)(e). If an agency fails to adopt
rul es which address the statenment within 180
days after publishing proposed rules, for
pur poses of this subsection, a presunption
is created that the agency is not acting
expeditiously and in good faith to adopt
rules. |If the agency's proposed rules are
chal | enged pursuant to subsection (2), the
180- day period for adoption of rules is
tolled until a final order is entered in
t hat proceedi ng.

(f) Al proceedings to determne a
violation of s. 120.54(1)(a) shall be
brought pursuant to this subsection. A
proceedi ng pursuant to this subsection nay
be consolidated with a proceedi ng under any
ot her section of this chapter. Nothing in
this paragraph shall be construed to prevent
a party whose substantial interests have
been determ ned by an agency action from
bri ngi ng a proceedi ng pursuant to s.
120.57(1) (e).



13. As noted in The Environmental Trust v. State of

Fl orida, Departnent of Environnental Protection, 714 So. 2d 493

(Fla. 1st DCA 1998), at page 498:

An agency statement that is the equival ent
of a rule nust be adopted in the rul emaki ng
process. See, e.g., Christo v. State
Departnent of Banking and Fin., 649 So. 2d
318 (Fla. 1st DCA 1995); Florida League of
Cities v. Admnistration Cormin, 586 So. 2d
397 (Fla. 1st DCA 1991). This requirenent
carried forward in section 120.54(1),
Florida Statutes (Supp. 1996), prevents an
adm ni strative agency fromrelying on
general policies that are not tested in the
rul emaki ng process, but it does not apply to
every kind of statenent an agency may make.
Rul emaking is required only for an agency
statenent that is the equivalent of a rule,
which is defined in section 120.52(15),
Florida Statutes (1996), as a statenent of
"general applicability."

An agency statenent expl aining how an
existing rule of general applicability wll
be applied in a particular set of facts is
not itself a rule. |If that were true, the
agency would be forced to adopt a rule for
every possible variation on a thene, and
private entities could continuously attack
the governnent for its failure to have a
rule that precisely addresses the facts at
issue. Instead these matters are left for
t he adj udi cati on process under section
120.57, Florida Statutes.

14. The Departnent's first defense to the challenge in
this case is that the statements at issue here do not neet the
definition of a rule because they are not statenents of "general
applicability.” On the facts in this case, the Departnent's

argunment appears to be well -taken. The reasoning in each of the

10



chal | enged statenents has never been previously applied to

anot her applicant. See Legal Cub of Anerica Corporation, f/k/a

And Justice for All, Inc., d/b/a Legal Cub of Anerica v.

Departnment of Insurance, 1999 W. 1286508 (DOAH FO, July 13,

1999). Specifically, when this sane Petitioner filed an earlier
policy containing an arbitration provision identical to the ones
at issue here, the earlier policy was disapproved for different
reasons. Further, the facts in this case denonstrate that the
Departnment has not yet devel oped any policy of general
applicability to address the issue of arbitration provisions in
life insurance policies.

15. The Departnent al so defends against the challenge in
this case on the ground that rulemaking is not feasible at this
time. The facts denonstrate that issues regarding the inclusion
of arbitration provisions in life insurance policies are rather
rare and infrequent. Due to this infrequency, the Departnent
"has not had sufficient tine to acquire the know edge and
experience reasonably necessary to address a statenent by
rul emaki ng."” Section 120.54(1)(a)la, Florida Statutes.
Accordingly, rulemaking is not feasible at this tine.

CONCLUSI ON

In view of all of the foregoing, it is ORDERED:
That the petition in this case is hereby dism ssed and al

relief sought by the Petitioner is hereby denied.
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DONE AND ORDERED this 30th day of July, 2002, in

Tal | ahassee, Leon County, Flori da.

M CHAEL M PARRI SH

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www, doah. state. fl.us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 30th day of July, 2002.

ENDNOTES
1/ The disapproval letters contained six reasons for

di sapproval. Only five of those reasons are at issue here. See
Petitioner's Exhibit 2.

2/  Although the arbitration provisions were identical, the
reasons for disapproval given on March 22, 2002, are obviously
different fromthe reasons for disapproval given on May 1, 2002.

3/ The Departnment presented very little evidence about its

rul emaking efforts in this regard. This dearth of evidence
supports an inference that the Departnent has not acconplished
very much in its rulemaking. |In any event, the Departnent's
rul emaki ng efforts are insufficient for it to reap the benefits
of Section 120.56(4)(e), Florida Statutes.

COPI ES FURNI SHED

Frank J. Santry, Esquire
Granger, Santry & Heath, P.A
2833 Rem ngton Green Crcle
Post O fice Box 14129

Tal | ahassee, Florida 32308
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Dennis K. Threadgill, Esquire

John L. Swyers, Esquire

Departnent of |nsurance

Di vision of Legal Services

200 East Gaines Street, Sixth Floor
Tal | ahassee, Florida 32399-0333

Honor abl e Tom Gal | agher

State Treasurer/ | nsurance Conm ssi oner
Departnent of Insurance

The Capitol, Plaza Level 02

Tal | ahassee, Florida 32399-0300

Mar k Casteel, General Counsel
Depart nent of |nsurance

The Capitol, Lower Level 26

Tal | ahassee, Florida 32399-0307

Carrol |l Wbb

Executive Director and General Counse
Joint Adm nistrative Procedures Committee
Hol | and Bui | di ng, Room 120

Tal | ahassee, Florida 32399-1300

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original notice of appeal with the Cerk of the

D vision of Admi nistrative Hearings and a copy, acconpani ed by
filing fees prescribed by law, with the District Court of
Appeal , First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nmust be filed within 30 days of rendition of the order to
be revi ewed.
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